
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OKLAHOMA 

 
ATTORNEY GENERAL OF THE 
STATE OF OKLAHOMA, et al, 
 
  Plaintiff, 
v. 
 
TYSON FOODS, INC.,  et al, 

 
  Defendants, 
 
TYSON FOODS, INC.,  et al, 
 
  Third-Party Plaintiff, 
 
v. 
 
CITY OF TALEQUAH,  et al , 
 
  Third-Party Defendants. 

 
 
 
 
 
Case Number:    05-CV-329-TCK-SAJ 

 
THE BERRY GROUP’S RESPONSE IN OPPOSITION  

TO DEFENDANTS/ THIRD-PARTY PLAINTIFFS’ OPPOSED 
MOTION FOR LEAVE TO FILE AMEND THIRD-PARTY COMPLAINT

 
 COME NOW, The Berry Group of Third-Party Defendants and object to 

Defendants/Third-Party Plaintiffs’ Opposed Motion for Leave to Amend Third-Party Complaint 

(Dkt. #816, the “Motion”).  No ruling on the Motion should be made until the Court has decided 

the State of Oklahoma’s motion to sever and stay or dismiss proceedings on the Third-Party 

Complaint (Dkt. #247), which is currently set for hearing on August 10, 2006 (See Dkt. #839).  

The Berry Group has filed a separate motion for dismissal or severance and stay (Dkt. #588) and 

joined in the State’s motion.  Several other Third-Party Defendants have joined in the State of 

Oklahoma’s motion to sever, stay, or dismiss the Third-Party Complaint.  It appears that all of 

the Motions to sever, stay, or dismiss will be considered at the hearing August 10, 2006. The 

just, speedy, and inexpensive determination of this action requires that this Honorable Court 
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make a ruling on the motions to sever, stay, or dismiss before any consideration should be given 

to the Defendants/Third-Party Plaintiffs’ Opposed Motion for Leave to Amend Third-Party 

Complaint. 

 The Berry Group of Third-party defendants adopt and incorporate herein by reference the 

Plaintiff State of Oklahoma’s Response to “Defendant/Third-Party Plaintiffs’ Opposed Motion 

for Leave to File Amended Third-Party Complaint” and Request for oral Argument (Dkt. # 841 

and 842), as if fully set forth herein with the caveat that the Berry Group of Third-Party 

Defendants believe that the only proper ruling is an order dismissing the Third-Party Complaint. 

 Several good and valid reasons support that this Honorable Court should make a ruling 

on the motions to sever, stay, or dismiss before any consideration should be given to the 

Defendants/Third-Party Plaintiffs’ Opposed Motion for Leave to Amend Third-Party Complaint.  

There can be no doubt that the action initiated by the Plaintiffs against the Defendants concerns 

the sole issue of the effect of poultry litter admittedly disposed by the Defendants and their 

agents within the IRW.  There also can be no doubt that the Defendants have sought by the Third 

Party Complaint to recast this litigation between the Plaintiffs and the Defendants as involving 

more than just the environmental effects of the Defendants’ disposal of poultry litter within the 

IRW.  There is no allegation in the original Third-Party Complaint or in the proposed Amended 

Third-Party Complaint that any of the Third-Party Defendants has in any method or manner at 

any time contributed in any way with the Defendants as to the disposal of poultry litter within the 

IRW.  This litigation should be reigned in by this Honorable Court such that it addresses only the 

issue alleged by the Plaintiffs in the Amended Complaint – the detrimental effects on the 

environment of the Defendants’ and their agents’ past and present disposal of poultry litter 

within the IRW. 
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Focused consideration on the sole issue involved in this litigation based upon the 

allegations of the Amended Complaint against the Defendants leaves no question that the 

motions to sever, stay, or dismiss should be granted.  The granting of those motions will restore 

focus of the action initiated by the Plaintiffs on the detrimental effects on the environment of the 

Defendants’ and their agents’ past and present disposal of poultry litter within the IRW.  If the 

motions to sever, stay, and dismiss are granted it will not be necessary for any consideration to 

be given to the Opposed Motion for Leave to File Amended Third-Party Complaint.  Judicial 

economy and the efficient management of this action counsels strongly that ruling on the 

motions to sever, stay, or dismiss be made before any consideration is given to amendment of the 

Third-Party Complaint. 

The Berry Group have already incurred substantial attorneys fees and costs for defense of 

the original Third-Party Complaint, and The Berry Group will be required to incur substantially 

more attorney fees and costs should leave be granted at this time for Defendant/Third-Party 

Plaintiffs to amend the Third-Party Complaint.  Such additional expense should be avoided by 

the granting of the motions to sever, stay, or dismiss.  The inexpensive determination of this 

action weighs heavily on the Court ruling on the motions to sever, stay, or dismiss before any 

consideration be given to amendment of the Third-Party Complaint. 

 WHEREFORE, premises considered, The Berry Group of Third-Party Defendants prays the 

Defendants/Third-Party Plaintiffs’ Opposed Motion for Leave to File Amended Third-Party 

Complaint be denied, or at least decision on the Motion be deferred until after the Court has 

ruled on the pending motions to sever, stay or dismiss, together with such other and further relief 

as the Court deems just and proper. 
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Respectfully submitted, 

                    
 s/R. Jack Freeman_________

Tony M. Graham 
Okla. Bar No. 3524 
E-mail: tgraham@grahamfreeman.com
R. Jack Freeman 
Okla. Bar No. 3128 
E-mail: jfreeman@grahamfreeman.com
William F. Smith 
Okla. Bar No. 8420 
E-mail: bsmith@grahamfreeman.com
GRAHAM & FREEMAN, PLLC 
6226 E. 101st Street, Suite 300 
Tulsa, Oklahoma  74137  
Telephone: 918- 298-1716 
Facsimile:  918- 298-1728 
(Signed by filing attorney with permission of Mr. 
Freeman) 
 
Attorneys for The Berry Group of 
Third-Party Defendants 

 
 
s/John B. DesBarres                              
John B. DesBarres, OBA No. 12263 
WILSON, CAIN & ACQUAVIVA 
1717 South Boulder, Suite 801 
Tulsa, Oklahoma 74119 
Telephone: (918) 583-4777 
Facsimile: (918) 583-0774 
E-mail: mrjbdb@msn.com; johnd@wcalaw.com

 ATTORNEYS FOR THIRD-PARTY DEFENDANTS, 42 – 
BRIAN R. BERRY DBA TOWN BRANCH GUEST 
RANCH; 42 – MARY C. BERRY DBA TOWN BRANCH 
GUEST RANCH; 109 – BILLY SIMPSON, D/B/A 
SIMPSON DAIRY; 143 – JERRY MEANS; 143 – ANN 
MEANS; 144 – DOROTHY ANN MEANS AS TRUSTEE 
OF THE DOROTHY ANN MEANS TRUST; 145 – 
DOROTHY ANN MEANS AS TRUSTEE OF THE JERRY L. 
MEANS TRUST; 144 – JERRY MEANS AS TRUSTEE OF 
THE DOROTHY ANN MEANS TRUST; AND 145 – 
JERRY MEANS AS TRUSTEE OF THE JERRY L. MEANS 
TRUST 
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CERTIFICATE OF SERVICE 
  
I hereby certify that on the 11h day of July 2006, I electronically transmitted a copy of The Berry 
Group’s Response in Opposition to Third-Party Plaintiffs’ Motion to Amend Third-Party 
Complaint to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 
Electronic Filing to the following ECF registrants: 
 

Jo Nan Allen 
Robert Earl Applegate 
Frederick C. Baker 
Tim Keith Baker 
Douglas L. Boyd 
Vicki Bronson 
Paula M Buchwald 
Louis Werner Bullock 
Michael Lee Carr 
Bobby J. Coffman 
Lloyd E. Cole, Jr. 
Angela Diane Cotner 
Rueben Davis 
John Brian DesBarres 

      W. A. Drew Edmondson 
      Delmar R. Ehrich 

John R. Elrod 
William Bernard Federman 
Bruce Wayne Freeman 
Richard T. Garren 
Dorothy Sharon Gentry 
Robert W. George 
James Martin Graves 
Michael D. Graves 
Thomas James Grever 
Jennifer Stockton Griffin 
Carrie Griffith 
John Trevor Hammons 

     Michael Todd Hembree 
Theresa Noble Hill 
Philip D. Hixon 
Steven Ernest Holden 
Mark D. Hopson 
Kelly S. Hunter Burch 
Thomas Janer 
Stephen L. Jantzen 
Mackenzie Lea Hamilton Jessie 
Bruce Jones 
Jay Thomas Jorgensen 

Nicole Marie Longwell  
Dara D. Mann 
Teresa Brown Marks 
Linda C. Martin 
Archer Scott McDaniel 
Robert Park Medearis, Jr 
James Randall Miller 
Charles Livingston Moulton 
Robert Allen Nance 
William H. Narwold 
J. Stephen Neas 
George W. Owens 
David Phillip Page 
K. Clark Phipps 
Marcus N. Ratcliff 
Robert Paul Redemann 
Melvin David Riggs 
Randall Eugene Rose 
Patrick Michael Ryan 
Laura E. Samuelson 
Robert E. Sanders 
David Charles Senger 
Jennifer Faith Sherrill 
Robert J. Singletary 
Michael B. Skeens 
Monte W. Stout 
Colin Hampton Tucker 
John H. Tucker 
R. Pope Van Cleef, Jr. 
Kenneth Edward Wagner 
David Alden Walls 
Elizabeth C. Ward 
Sharon K. Weaver 
Timothy K. Webster 
Gary V. Weeks 
Terry Wayen West 
Dale Kenyon Williams, Jr. 
Edwin Stephen Williams 
Douglas Allen Wilson 
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Krisann Kleibacker Lee 
Raymond Thomas Lay 
 

J. Ron Wright 
Lawrence W. Zeringue 

I hereby certify that on July 11, 2006, I served the same document by U.S. Postal Service on the 
following who are not registered participants of the ECF System: 
 
Jim Bagby 
RR 2, Box 1711 
Westville, OK  74965 
 

James R. Lamb & 
D. Jean Lamb, individually and 
dba Strayhorn Landing 
Rt 1, Box 253 
Gore, OK  74435 
 

Gordon W. & Susann Clinton 
23605 S. Goodnight Lane 
Welling, OK  74471 
 

Jerry M. Maddux 
Selby Connor Maddux Janer 
P.O. Box Z 
Bartlesville, OK 74005-5025 
 

Eugene Dill 
P.O. Box 46 
Cookson, OK  74424 
 

Doris Mares 
P.O. Box 46 
Cookson, OK  74424 

Marjorie Garman 
5116 Highway 10 
Tahlequah, OK  74464 
 

Donna S. Parker 
Richard E. Parker 
34996 S. 502 Road 
Park Hill, OK  74451 
 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K St. NW 
Washington, DC  20005 
 

C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
 

G. Craig Heffington 
20144 W. Sixshooter Road 
Cookson, OK  74427 
 

Robin L. Wofford 
Route 2, Box 370 
Watts, OK  74964 

Cherrie & William House 
P.O. Box 1097 
Stillwell, OK 74960 

 

 
Date:  July 11, 2006                    s/John B. DesBarres                            
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